Parliamentary Government in England
right. The danger of our British system is that it has led
the Bench too often to deny the validity of that contra-
diction; judicial subjectivity of that kind is the gravest
disservice a man can render to the judge's function. To
misinterpret the effective mind of his generation is to
risk always the confidence of men in the relation of law
to justice. There is no passionless and objective law for
the judge to impose. Marshall's famous: "the judicial
department has no will in any case . . . judicial power is
never exercised for the purpose of giving effect to the
will of the judge; always for the purpose of giving effect
to the will of the legislature; or, in other words, to the
will of the law"1 is a noble myth, but it is still a myth.
The judge, even despite himself, cannot but be legislator,
His duty is to remember that, as President Roosevelt
said, "every time they,(the judges) interpret contract,
property, vested rights, due process of law, liberty, they
necessarily enact into law parts of a, system of social
philosophy. *. . The decisions of the Courts on economic
and social questions depend upon their economic and
social philosophy; and for the peaceful progress of our
people during the twentieth century, we shall owe most
to those judges who hold to a twentieth-century economic
and social philosophy, and not to a long outgrown philo-
sophy, which was itself the product of primitive economic
conditions."*
The call of our time seems likely to be for the enlarge-
ment of an old body of legal doctrine with new faith and
new principles. That is never an easy task for a judiciary
like ours. The influences which have shaped the new
faith are alien from those to which they have become
accustomed; the logic upon which it is bt$lt is opposed
» Osbarne v. Bank of United Stales^ 8 Wheat, 738, $66,
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